
JOHN A. K ITZHABER, M.D. 
GOVE:RNOR 

August 30, 1999 

~(s. C.uoi Browner, Administrator 
CS Environmental Protection Age:1cy 
40 l M Street SW 
Washington DC 20460-0003 

Dear Ms. Browner: 

.-\.:; I am sure you're aware, a con.scr-~um of environmental groups, he~ced by the ~ational Wildlife F:!deration, recently fiied suit against the L".S. Ar:ny Corps of Engineers (Civ. No. '99-442). In the su it the ~::vironmental groups :illege viclations o f the Clem Water A.::t by the four federal projects on :he tC'.ver Snake Ri';er in \VJ..Shing!Cn s~ate . S9ecifically, they allege ·liolacons of me ce:-cf:enture J.Ild tctJ.l dissolved 3J..S standards established by cb:: StJ.te or"'NJ..Shington pursuant to the Clean \Vater Act. 

This is an extremely important issue for the states of the Northwes~. All four states in EPA ~ion X have recendy engaged in prolonged negotiations to settle ThiDL lawsuits. In so doing, states have gained clarity on the elemems mat constitute an lpprovable T\-fDL, and have established aggressive schedules for their completion. 

The Snake and Columbia River mainstems are listed as WJ.ter quality limited fer a variety of par:uneters by both Oregon and WJ.Shington, including temperature and to tal dissolved gas. The polluta.ats mat gave rise to the listing emanate from a number of sources, including the federal dams on bo th rivers. If the states are to comply v.ith their ThfDL schdules, it is essential that the U.S. Army Corps of Engineers is engaged in developing ThiDLs, is willing to accept load allocations for its projects, and is committed to implementing measures designed to-assure compliance with water quality standards. 

To date, Oregon has not filed to intervene in this lawsuit, expecting instead to rely on EPA to .. ensure full implementation of the Clea.a Water Act, and the role that states play in relation to that Act. I am concerned, however, that in defending itself, the U.S. Army Corps of Engineers, acting through the U.S. Department of Justice, may intentionally or inadvertently construct a defense that it is not fully subj ect to the provisions of the Clean Water Act. The Corps may argue either that it is not obliged to comply with the Act outright, or that it \viii make every reasonable effort, but need not attain water quality standards. N either of these defenses is acceptable to the State of Oregon. 
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I therefore urge you to take a very strong stand in your discussions with the U.S. Department of Justice and the U.S. Army Corps of Engineers to ensure that in mounting a defense in this lawsuit that you not prejudice the work of the States in ThfDL development. We are in. discussions with many constituencies throughout the State; including industry, municipalities, agriculture and forestry exhorting them to shoulder their share of the burden of returning our waters to standards compliance. To have the federal government .argue that it should not have to shoulder its share woUld seriously prejudice our efforts. 
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